DOL Nixes Trump-Era Rule on Independent Contractors
President Biden's Labor Department has rescinded a Trump-era rule that would have made it
easier for businesses to classify workers as independent contractors instead of employees under
the federal Fair Labor Standards Act.
In the last month of the Trump administration, the Labor Department finalized a regulation to
clarify for employers which workers are employees and which are independent contractors.
Labor unions and worker representatives had complained loudly about the rule. They said that by
making it easier to classify workers as independent contractors, it allowed employers to avoid
providing a number of worker protections including the right to a minimum wage, workers'
compensation, meal breaks, employee benefits and more.
While the focus has been on the rule's effect on gig workers (like Uber and Doordash drivers), it
also included other independent contractors that thousands of businesses employ.
The Trump-era rule was slated to take effect in March until the Biden administration put that on
hold.
The rule would still have required existing standards (explained below) to be applied when
determining whether a worker is an independent contractor or employee, but the following two
current standards would have taken precedence:
•

•

The worker's ability to earn a "profit or loss." This factor weighs the extent the individual
has an opportunity to earn profits or incur losses based on his or her own initiative,
management of investment, or both. For example, if an individual can meaningfully
increase their earnings by investing in their own equipment and delegating work to
subcontractors, they likely qualify as an independent contractor.
In this case, if an individual is unable to affect their earnings or is only able to do so by
working more hours, they are likely an employee.
The nature and degree of control over the work. This factor measures the extent the
individual, or the employer, exercises substantial control over key aspects of the work.
This includes setting one's schedule, selecting projects and determining how to do the
job.

Companies that use gig economy workers had cheered the Trump administration's final rule.
The DOL said it had withdrawn the rule because it was inconsistent with the text and purpose of
the FLSA and would have had "a confusing and disruptive effect on workers and businesses
alike due to its departure from longstanding judicial precedent."
A group of companies that counts Uber, Lyft and Postmates among its number have filed suit to
block the new administration's attempt to rescind the rule.

What now?
With the rule withdrawn, the "Economic Realities Test" is still the test for determining whether a
worker is an employee or an independent contractor under the FLSA, and employers will need to
continue following this test. Some states, like California and New York, have stricter tests for
determining contractor status.
The test the DOL uses derives its position from judicial precedent. The U.S. Supreme Court has
not established a single rule or test for determining whether an individual is an independent
contractor or an employee, but the DOL stresses seven factors the Court has considered
significant in past rulings. These are:
1.
2.
3.
4.
5.
6.

The extent to which the services rendered are an integral part of the principal's business.
The permanency of the relationship.
The amount of the alleged contractor's investment in facilities and equipment.
The nature and degree of control by the principal.
The alleged contractor's opportunities for profit and loss.
The amount of initiative, judgment or foresight in open market competition with others
required for the success of the claimed independent contractor.
7. The degree of independent business organization and operation.
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